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made to the legislature for proceedings against any judge who 
proves himself unworthy of the power intrusted to him. 

The conclusion then to which we have come is that the order of 
the district judge must be affirmed. It perhaps should be added, 
that in the long answer made by the appellant to the order to show 
cause why he should not be punished, he tenders no apology and 
expresses no regret for the language used, but insists upon his right 
to use it. 



Supreme Court of Nebraska. 
THE CITY OF OMAHA v. ELLEN OLMSTEAD. 

Municipal corporations charged by statute or by charters accepted by them 'with 
the care of streets are liable for injuries caused by defective pavements. 

The mere interest of a resident or taxpayer of a city is not, under ordinary cir- 
cumstances, sufficient to disqualify him as a juror in a case where the city is a 
party. 

Ellen Olmstead, as plaintiff in the court below, brought suit 
to recover damages for injuries alleged to have been sustained by 
her in stepping into a hole in a sidewalk, on the north side of 
Douglas street, between Ninth and Tenth streets, in the city of 
Omaha. 

All material allegations of the petition were denied by the answers. 
And it was further alleged that any injury received by plaintiff was 
occasioned by reason of her own carelessness. The time of the 
accident, as alleged, was about 8 o'clock in the evening of December 
1st 1873. 

A trial was had at the February term 1876, at which a verdict 
was returned for the plaintiff, fixing her damages at five thousand 
dollars, which verdict was set aside and a new trial granted on the 
ground that the evidence was insufficient to sustain it. 

The case again came on for trial at the October term of the court, 
before Hon. S. B. Pound, judge, and on the trial in the court 
below Ferdinand Streitz was regularly called as a juror, and in re- 
sponse to questions put by plaintiff's attorney, made answers showing 
that he was a duly qualified juror in all other respects, but that he 
was a resident and taxpayer of the city of Omaha — whereupon 
plaintiff's attorney challenged said juror for cause, in that he was a 
taxpayer in the city of Omaha, and hence an interested party ; 
which challenge the court sustained, and the juror was excused, to 
which defendant duly excepted. 
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Several other jurors were duly called, examined, challenged by 
the defendant and excused in like manner and for the same cause. 
A verdict was returned by the jury for the plaintiff, fixing her dam- 
ages at $5500. A motion for a new trial was duly made, which 
was overruled and a judgment entered upon the verdict ; to reverse 
which judgment the defendant in the court below now prosecutes 
its petition in error. 

The question raised was : Is a resident taxpayer of a municipal 
corporation disqualified thereby from sitting upon a jury in which 
the city is a party ? 

The opinion of the court was delivered by 

Maxwell, J. — The plaintiff in error is organized as a city under 
the provisions of " An Act to incorporate cities of the first class." 
Sect. 15 of the act gives to the mayor and council the care, man- 
agement and control of the city, its property and finances. The 
twenty-fourth subdivision of sect. 15 grants the power to care for 
and control, to name and rename streets, avenues, parks, and squares 
within the city, to provide for the opening and vacating of streets, 
avenues and alleys within the city, under such restrictions and regu- 
lations as may be provided by law. 

Sect. 41 provides that the council shall have power to open, ex- 
tend, widen, grade, pave, or otherwise improve and keep in good 
repair or cause the same to be done in any manner they may deem 
proper, any street, avenue or alley within the limits of the city, 
and may also construct and repair, or cause and compel the con- 
struction and repair of sidewalks in such city, of such material and 
in such manner as they may deem proper and necessary, and to de- 
fray the cost and expense of such improvement on any of them, the 
mayor and council of such city shall have power and authority to 
levy and collect special taxes and assessments upon the lots and 
pieces of ground adjacent to and abutting upon the street, avenue, 
alley or sidewalk thus graded, paved, extended, constructed or 
otherwise improved or repaired. 

Sect. 49 provides that the council shall have power to provide 
for keeping sidewalks clean and free from all obstructions and accu- 
mulations, and may provide for the assessment and collection of 
taxes on unoccupied real estate, and for the sale and conveyance 
thereof to pay the expenses of keeping the sidewalks adjacent to 
such real estate clear and free from obstructions and accumulations 
as herein provided. 
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By an act of the legislature approved November 4th 1858, the 
city of Omaha was incorporated under a special charter -which con- 
ferred certain benefits and privileges upon the city. On the 8th 
day of February 1869, an act to incorporate cities of the first class 
became a law. The first section provides that all cities within this 
state having three thousand legal voters shall be deemed cities of 
the first class. 

Sect. 64 provides that all rights and property of every description 
which were vested in any municipal corporation, under its former 
organization, shall be deemed and held to be vested in the same 
municipal corporation under the organization made by this act. It 
will not be denied that an act providing for the incorporation of a 
city must be accepted as a whole, and that the city in accepting the 
benefits derived therefrom must perform the duties required by law. 

The corporate franchise is a valuable privilege, and is a sufficient 
consideration for the duties which the law imposes. The state grants 
to the municipality a portion of its sovereign authority, in greater 
powers of self-government than are given to quasi corporations, in 
increased facilities for the acquisition and control of corporate pro- 
perty, and in special authority over and control of the streets, and 
their adaptation to the wants and convenience of the citizens of the 
municipality. The acceptance of these privileges is considered as 
raising an' implied promise on the part of the city to perform its 
corporate duties, and this implied agreement made with the sovereign 
power enures to the benefit of every individual interested in the 
proper performance of such duties : Cooley's Con. Lim. 248 ; West 
v. Brockport, 16 N. Y. 161 ; Pittsburgh v. Grier, 22 Penna. St. 
54; Browning v. Springfield, 17 111. 143; Weightmanv. Wash, 
1 Black 41 ; 2 Black 418 and 590. The city has the exclusive 
control of its streets, and ample means are placed under the control 
of its constituted authorities to maintain the streets in a safe condi- 
tion. Under these circumstances the city is liable for its failure to 
perform its duty. 

In Detroit v. Bldkely, 21 Mich., it was held (Cooley, J., dis- 
senting) that the city was not liable. The court say: " In the case 
of Eastman v. Meredith, 36 N. H. 248, the distinction between the 
English and American municipal corporations is clearly defined. 
The former often hold special property and franchises of a profitable 
nature which they have received upon conditions and which they hold 
by the same indefeasible right as individuals. But American 
municipalities hold their functions merely as governing agencies." 
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While it is true that in particular instances property and valua- 
ble franchises of a profitable nature were conferred upon municipal 
corporations as a condition for the performance of certain acts, yet 
it will not be contended that all or any considerable proportion of 
such corporations were thus endowed. Nor will it be claimed that 
liability for neglect of duty was restricted to corporations thus bene- 
fited. I think it wilf be found on examination that, as a rule, as 
valuable privileges and benefits are conferred by our laws providing 
for the incorporation of cities as were conferred by ancient charters. 

In selecting jurors the object of the law is to secure fair, un- 
biassed persons, and it is the duty of the court, when objection is 
made, to see that such persons only are permitted to sit on a jury. 
But the mere interest of a taxpayer and resident of the city is not 
of itself, under ordinary circumstances, sufficient to disqualify him 
from acting as a juror in a case in which the city is interested. In 
this case both parties objected to residents of Omaha as jurors, and 
the objections were sustained by the court. The plaintiff therefore 
is not in a position to insist on the objection. A fair jury appears 
to have been selected, and the questions of fact fairly submitted to 
them, and we see no sufficient ground to disturb their finding. The 
judgment of the District Court is therefore affirmed. 



RECENT ENGLISH DECISIONS. 

High Court of Justice, Queen's Bench Division. 

THE BUENOS AYRES AND ENSENADA PORT RAILWAY CO. v. 
THE NORTHERN RAILWAY CO. OF BUENOS AYRES. 

The claim stated that plaintiffs and defendants were limited companies with regis- 
tered offices in London : and that the action was brought for the rent of a railway 
station in Buenos Ayres, and for part of the cost of constructing lines of railway 
and approaches to the station. The statement of defence was that both plaintiff 
and defendant were domiciled in Buenos Ayres and carried on business there ; 
that the premises in question were constructed on land which was the property of 
the republic of Buenos Ayres, and that plaintiffs and defendants were joint con- 
cessionaires under the republic of certain easements appurtenant thereto ; that the 
construction of the premises was directed by the government of Buenos Ayres, 
which by its laws had powers of adjusting all rights arising out of such matter ; 
that the contract, if any, as to the cost of construction was made at Buenos Ayres 
and was subject to the law of the place of contract, and that the republic had 
assumed jurisdiction over the plaintiffs' claim. Held, on demurrer that the defence 
was not good either on the ground of venue or of the comity of nations, as both 
parties were within the jurisdiction of the court and the facts alleged did not show 
that the jurisdiction of the Argentine republic over the claim was exclusive. 



